
ARTICLE I1 

LESSEE'S COVENANTS 

Lessee hereby covenants with Lessor as follo~s: 

1. pament of Rent. Lessee will pay said rent in lawful 

money of the United States of America at the times and in the 

manner provided herein, without any deduction and without any 

notice or demand, at the office of Lessor at Cabras Island, Guam. 

2 .  Taxes and Assessments. Lessee will also pay or cause to 

be paid at least ten (10) days before same become delinquent, all 

taxes and assessments of every description to which said premises 

or any part thereof or improvements thereon are now or may during 

the term hereof be assessed or become liable, whether assessed to 

or payable by Lessor or Lessee; provided, however, that with 

respect to any assessment made under any betterment or improvement 

law which may be payable in installments, Lessee shall be required 

to pay only such installments together with interest as shall 

become due and payable during said term. 

3. Rates and Other Charaes. Lessee will pay or cause to be 

laid directly before the same become delinquent all charges, 

duties, rates, and other outgoings of every description to which 

said premises or any part thereof or improvement thereon may during 

said term be assessed (unless caused by activities of Lessor) or 

become liable for including electricity, gas, refuse collection, 

telephone, sewage disposal, water, or any other utilities or 

services, whether assessed to or payable by Lessor or Lessee. 



4. ~ r o v e m e n t s  Remlred bv Jaw. Except as set forth in 

Article I above and Section 2 of Article I11 below, Lessee will at 

its own expense during the whole of said term make, build, 

maintain, and repair all fences, sewers, drains, roads, curbs, 

sidewalks, and parking areas which may be required by law to be 

made, built, maintained, and repaired upon or adjoining or in 

connection with or for the use of said premises or any part thereof 

(except to the extent such building, maintenance, or repair is made 

necessary by the acts or omission of Lessor). 

5. Observance of Taws. Lessee will at all times during said 

term keep said premises in a safe, clean, and sanitary condition 

and observe and comply with all laws, ordinances, rules, and 

regulations now or hereafter made by any governmental authority for 

the time being applicable to the premises. Without limitation, 

Lessee shall on its part as to all of its activities on the 

premises comply at all times with all Hazardous Materials Laws and 

Cessee shall not knowingly permit or knowingly allow any sublessee 

to violate or fail to observe or comply with any Hazardous 

Materials Law. Each sublease granted or made by Lessee shall 

specifically require each sublessee to observe and comply with all 

Hazardous Materials Laws. If liability insurance with respect to 

the risks caused by or related to hazardous materials becomes 

available at reasonable rates and upon reasonable commercial terms 

(the determination of reasonableness to be made in good faith by 

Lessee and Lessor), then Lessee shall obtain and shall cause its 



sublessees to obtain such insurance. In the event Lessor is able 

to obtain liability insurance with respect to risks caused by or 

related to hazardous materials and such insurance provides or can 

provide coverage for additional assureds, then Lessor shall use its 

reasonable best efforts to make such insurance available to Lessee 

and any sublessee as additional assureds upon condition that 

Lessee and sublessees bear and pay their fair and proportionate 

share of the premium expenses therefore. 

6. Ins~ection. Lessee will permit Lessor and its agents upon 

not less than twenty-four (24) hours prior notice and at reasonable 

times during said terms to enter said premises and examine the 

state and condition thereof. 

7. Use of Premises. The premises are to be developed by 

Lessee and be used by Lessee for the purposes of the construction 

and operation of a general industrial park, which park shall be 

developed, constructed, managed, and operated by Lessee as provided 

more fully in Section 12 of this Article I1 below. In connection 

with st 21 development and use, Lessee shall have the right from 

time to time to subdivide and resubdivide the premises. Lessee 

will use and allow the use of said premises for general industrial 

uses (including without limitation warehousing, manufacturing, 

processing, supplying, servicing, and similar such purposes) , port 
and main related commercial uses, office building, restaurant, food 

service, recreation, and other related uses. Lessor has the 

reasonable right to request a review and discussion of uses, 



tenants (existing and proposed), and general operation of the 

industrial area on an annual basis upon reasonable notice. Lessee 

will not engage in unfair business practices. Lessee will not 

allow waste or unlawful, improper, or offensive use of said 

premises or any part thereof; provided, however, that in the course 

of development of said premises as herein provided, Lessee may at 

its own expense remove and dispose of any or all improvements 

existing on said premises at the commencement of said term. 

8. Prohibition Auainst A s s i a w .  Lessee will not without 

the prior written consent of Lessor, except as herein expressly 

otherwise provided, assign or sell this Lease; provided, however, 

that Lessor shall not withhold such consent unreasonably. Lessor 

may condition its consent upon factors including the adequacy of 

assignee's net worth and financial capability with respect to 

operating a business park of similar size, the assignee's ex- 

perience in developing and/or managing a business park of similar 

size, and whether assignee has been convicted of any crimes which 

would constitute moral turpitude under laws of the ~erritory of 

Guam and the United States. Any assignment of this Lease (except 

as may be provided in Sections 6 and 7 of Article 111) will be 

subject to a transfer fee equal to one percent (1%) of such 

transfer price, which fee shall be paid to the Lessor upon receipt 

by Lessee of any such transfer price. This fee will be separate 

and in addition to rent to which the Lessor may be entitled. If 

Lessee determines to sell or assign its interests under this Lease, 



Lessee shall give Lessor a right of first refusal by notifying 

Lessor of the terms upon which Lessee will be willing to sell or 

assign. If Lessor within forty-five days after receipt of Lessee's 

notice indicates in writing its agreement to purchase the Lease on 

the terms stated in Lessee's notice, then Lessee shall sell and 

convey its leasehold interests hereunder to Lessor on the terms 

stated in the notice. If the Lessor does not indicate its 

agreement within forty-five days, Lessee thereafter shall have the 

right to sell or assign its leasehold interests to a third party on 

the same terms stated in the notice. If Lessee does not sell and 

assign its leasehold interest within two hundred seventy (270) days 

thereafter, any further transaction shall be deemed a new 

determination by Lessee to sell and assign its leasehold interest 

and Lessee shall be required to re-notice Lessor. In the event 

Lessee sells or assigns its leasehold interest to Lessor, no 

percentage fee based on transfer price shall be payable by Lessee. 

Lessor's right of first refusal shall not apply to any transfer to 

a legal entity (whether a partnership, corporation, trust or like 

entity) in which the majority interest is owned by the initial 

named Lessee hereunder. 

9. E X D ~ ~ S ~ S  of 1,abor. Lessee will pay to Lessor, Lessor's 

costs and expenses, including reasonable attorney's fees, incurred 

by Lessor in enforcing any of the covenants herein contained, in 

remedying any material breach by Lessee of said covenants, in 

recovering possession of said premises or any part thereof, in 



collecting any delinquent rent, taxes, or other charges hereunder 

payable by Lessee, or in connection with any litigation (other than 

condemnation proceedings) commenced by or against Lessee to which 

Lessor shall without fault be made a party. 

3.0. Liabilitv Insurance. Lessee will at its own expense 

effect and maintain or cause to be maintained at all times during 

the tern of this Lease commercial general liability insurance with 

respect to said premises with a responsible insurance company 

naming Lessor as an additional insured with minimum limits of at 

least ONE MILLION AND N0/100 DOLLARS ($1,000,000.00) for injury to 

one person and TWO MILLION AND N0/100 DOLLARS ($2,000,000.00) for 

injury to more than one person in any one accident or occurrence 

and axso insurance of at least TWO MILLION AND N0/100 DOUARS 

($2,068,000.00) against claims for property damage, and will from 

time to time upon receipt thereof deposit promptly with Lessor 

current certificates of such insurance. At the final execution of 

this m s e ,  Lessee must provide insurance deemed adequate by a risk 

manager chosen by Lessor to cover all potential exposure of this 

project. On a periodic basis, Lessee and Lessor shall review 

insurance coverage to assure adequate insurance coverage is 

provided during the term of this Lease. 

11. Liens. Lessee will not commit or suffer any act or 

neglect whereby said premises or any improvement thereon or the 

estate of Lessee therein shall at any time during said term become 

subject to any attachment, judgment, lien, charge, or encumbrance 



other than any authorized mortgages and subleases, current real 

estate taxes and other similar liens incurred in the ordinary 

course of business, and will indemnify and hold Lessor harmless 

from any loss, cost, and expense including reasonable attorney's 

fees with respect thereto. Without limitation of the foregoing, 

Lessee shall not allow any mechanic's or materialmen's liens to be 

placed upon the premises or any improvements thereon and if any 

such mechanic's or materialmen's liens are so placed then Lessee 

shall promptly cause such liens to be removed or to be bonded. The 

provisions of this Section 11 shall not extend to any attachment, 

judgment, lien, charge, or encumbrance made or suffered by any 

subtenant so long as such attachment, judgment, lien, charge, or 

encumbrance relates only to the subtenant's interest and does not 

constitute a lien, charge, or encumbrance upon the interests of 

Lessee or Lessor in the premises. 

12. Develonment of Premises. In accordance with the master 

plan of the Park to be approved by the Authority, the construction 

of the a r k  will consist of a minimum of two (2) phases. The 

Lessee will commence construction of the infrastructure within 

twelve (12) months following completion of quarrying operations on 

the site by Hawaiian Rock Products, necessary pipeline relocation 

by the Authority, and issuance of all necessary government 

approvals. The Lessee shall within twenty-four (24) months after 

commencing construction ofthe infrastructure commence construction 

of the first five hundred thousand (500,000) square feet of 



buildings to accommodate existing Port requirements. Succeeding 

phase (s) will be subject to market demand, to site availability, to 

the approval process and to the master plan as approved by the 

~uthority, but the entire Park project shall be completed within 

ten (10) years from the effective date of the Lease. Failure to 

complete the succeeding phase(s) within the ten (10) years shall 

result in the termination of the Lease as to the undeveloped 

parcels, which parcels will revert to the Authority. 

Lessee shall prepare at its sole expense and shall submit to 

Lessor within ninety (90) days after the date of final execution of 

this Lease, a proposed master plan for development of the premises. 

Such master plan shall be subject to the approval of Lessor, which 

approval Lessor covenants shall not be unreasonably withheld. 

Lessor shall promptly review the master plan after submission and 

shall approve or disapprove such plan within sixty (60) days after 

the date of submission. In the event of disapproval, Lessor shall 

specify with particularity what portions of master plan are 

disapproved, and the reasons therefore. Unless Lessor shall 

specifically disapprove in writing the master plan within the sixty 

(60) day period or disapproves a portion of the master plan, those 

portions which have not been disapproved shall be deemed approved- 

After approval of the master plan by Lessor, Lessee shall proceed, 

with reasonable diligence and in accordance with the master plan, 

with complete construction and subdivision plans for the premises 

prepared by the Lessee at the Lessee's cost, which construction and 



subdivision plan shall be in compliance with the provisions of the 

master plan. Final construction and subdivision plans shall be 

subject to the approval of governmental authorities (such as the 

Territorial Planning Commission, the Environmental Protection 

Agency, Public Works, and similar such agencies) having 

jurisdiction over construction and subdivision projects. Lessee 

shall thereafter at its cost and in accordance with the master plan 

(subject to the terms and conditions hereof) proceed with 

construction and completion on the premises and subdivided portions 

thereof of buildings and other improvements suitable for the 

respective use thereof as shown on the master plan in accordance 

with complete plans, specifications, and plot plans therefore 

prepared by the Lessee. Lessee shall develop and subdivide said 

premises and either improve or sublease lots thereof as provided in 

the master plan within the periods set forth in the master plan, 

except as set forth in Article I hereof, or pay or cause to be paid 

all expenses whatsoever for or in connection with said development, 

subdivision, and improvement; provided, however, that if any such 

development, subdivision, or improvement shall be delayed by war, 

typhoon, earthquake, or other acts of God or force majeure, fire, 

or other similar disaster, or by general or industry-wide strike in 

the Territory of Guam, governmental regulation or any other cause 

beyond the control of the Lessee which without Lessee's fault 

renders unobtainable any labor, materials, or equipment necessary 

therefore, or by failure of Lessor or any third party including 



without limitation any governmental authority, within a reasonable 

time after request therefore and without fault of the Lessee to 

approve or consent to any matter for which such approval or consent 

is required by any provision hereof or which approval or consent is 

required in or contemplated by the master plan, the time for 

completion thereof shall be extended according to the duration and 

nature of such delay. Lessee in the course of its planning, 

design, construction, and operation of the premises shall not 

materially vary from the provisions of the master plan as approved 

by the Lessor; provided, however, Lessee may in its discretion vary 

from the terms of the master plan (particularly, but without 

limitation, to accommodate sublessees and users) if Lessee in good 

faith determines variations are reasonably necessary so long as 

such variations do not have any material deleterious economic 

effect as to the rent to be paid by Lessee hereunder. The parties 

may from time to time by mutual agreement formally amend or modify 

the approved master plan. Lessee agrees to submit to Lessor with 

or as part of Lessee's master plan a development schedule which 

indicates (i) construction of infrastructure commencing within 

twelve (12) months following completion of quarrying operations by 

Hawaiian Rock and pipeline relocation in Area A (as such area is 

shown on Lessee' s master plan) in accordance with the provisions of 

Section 5(a) of Article I hereof, and issuance of all necessary 

government approvals; (ii) commencement of building construction of 

the first five hundred thousand (500,000) square feet within 



twenty-four (24) months after commencing construction of the 

infrastructure. The timing of following phases will be dependent 

upon market demand and to site availability, to the approval 

process and to the master plan as approved by the Authority, but 

the entire Park project shall be completed within ten (10) years 

from the effective date of the Lease. Failure to complete the 

succeeding phase(s) within the ten (10) years shall result in the 

termination of the Lease as to the undeveloped parcels, which 

parcels will revert to the Authority. Lessee acknowledges that 

during Lessee's construction and development and during the 

quarrying operations of Hawaiian Rock it will be necessary to 

relocate certain improvements known as the United Seaman's Service 

Club from its present location to an alternative location of 

Lessee's property. Lessee shall coordinate such relocation with 

Lessor and the United Seaman's Service shall pay the reasonable 

costs of such relocation. Lessee shall obtain performance bonds 

from contractors who will be responsible for constructing infra- 

structu 3 and will assign these performance bonds to the Lessor 

upon written request prior to the commencement of construction. 

13. Bond. Lessee will at all times maintain and furnish 

to Lessor a bond or other security acceptable to the Lessor to 

guarantee performance of all the Lessee's obligations under this 

lease. This bond shall be in an amount equal to twice the rent 

paid for the leased premises during the preceding year. During the 

first year, the bond shall be in an amount equal to three times the 



Base Rent for the first year. The bond will be replaced as 

necessary to accommodate adjustments in the amount of rent payable. 

In addition to the foregoing bond, a performance bond or 

letter of credit in the amount of $1.5 million or other security 

acceptable to the Lessor will be furnished to the Lessor by the 

Lessee for all property subject to this lease. This bond or letter 

of credit shall be in a form and by an issuer acceptable to the 

Lessor to ensure the performance of the construction required by 

this lease in accordance with the master plan for development. 

This bond shall be in addition to any other bond or bonds required 

in this Lease. 

14. Surrendey. At the end of said term or upon termina- 

tion of this Lease, Lessee will peaceably deliver up to Lessor 

possession of the land hereby demised, together with all buildings 

and other improvements upon or belonging to the same, by whomsoever 

made, in good repair, order and condition, reasonable wear and tear 

and damage by unavoidable casualty excepted. 

15. Pecords and Re~orts of O ~ ~ a t i o n s .  

(a) ReDOrts. On or before the one hundred eightieth (180th) 

day following the end of each calendar year on this Lease a written 

statement certified by Lessee's general partner or chief financial 

officer to be true and correct and showing in accurate detail the 

amount of gross income from the subleasing and operating of the 

premises during the preceding lease year and all applicable costs 

and expenses relating to the development, operation, and subleasing 



of the premises, shall be submitted by Lessee to Lessor. Lessee 

will grant such written authority as may be necessary to allow 

Lessor to verify the authenticity of any copy of any tax report or 

return filed with the Government of Guam at any time or any other 

report of gross income. 

(b) Records. Lessee shall record all sublease and income and 

expenses and other transactions involving the development, 

subleasing, and operation of the premises, using a commonly ac- 

cepted system. Said records and statements shall be kept and 

maintained by the Lessee in accordance with generally accepted 

accounting principles. Such records may be audited by Lessor as 

provided herein. For the purposes of enabling Lessor to check the 

accuracy of such statement, Lessee shall for the period of sixty 

(60) months after submission to Lessor of such statement, keep safe 

and intact all of Lesseets records, books, accounts, tax returns, 

and other similar date which may reasonably bear upon or be 

required to establish Lessee's gross income and any costs and 

deductions therefrom as shown by any such statement, and shall upon 

reasonable prior request for Lessor or its agents, deliver the same 

to Lessor or its agents, for examination at any reasonable time 

during said sixty (60) month period. 

(c) Sns~ectioq. Lessor and its agents are hereby given the 

right to inspect Lessee's books at all reasonable times in order to 

ascertain the amount of gross income and costs and expenses arising 

from or relating to the development, subleasing, and operation of 



the Premises. Lessee agrees to keep proper and up-to-date books 

and records at all times, showing income and costs and expenses; 

said books and records, including any reports that Lessee may be 

required to furnish to any governmental agency, shall at all 

reasonable times be open to the inspection of the Lessor or its 

agents. Lessee agrees to give its reasonable full assistance to 

Lessor or its agents in the making of any inspection or examination 

of any such books and records, and Lessor shall have the right to 

make copies of all such records pertaining to gross receipts as 

Lessor may desire. 

(d) Audit- Lessor may, at any time, cause an audit of the 

business of Lessee to be made by an accountant to be selected by 

Lessor, and if such audit discloses that any statement of income 

and/or expenses made by Lessee to Lessor understates the actual 

income reported by any such audit by more than two percent (2%) or 

overstates the actual costs and expenses by more than two percent 

(2%), Lessee shall immediately pay the cost of any such audit as 

well as any additional rent payable by Lessee to Lessor plus 

interest on such additional rent amount calculated at a rate equal 

to three percent (3%) per annum above prime rate until such 

additional rent is paid in full; otherwise, the cost of such audit 

shall be paid by Lessor. If Lessee is shown to have been 

intentionally understating income for the purpose of defrauding 

Lessor, then, at Lessor's option, Lessor may upon not less than 

thirty (30) days prior written notice declare this Lease to be 



terminated and the leased premised shall be surrendered as provided 

in Article 11, Section 13 hereof. Any such termination shall not 

in any way impair or otherwise affect any sublease of any lot or 

portion of said premises theretofore made by Lessee as herein 

provided if the sublessee thereof or its successors or assigns or 

mortgagees, upon notice of such termination, shall attorn and pay 

directly to Lessor when due all rents thereafter becoming payable 

under such sublease. 

16. Dealinas with Officials of the Government of Guam. 

Lessee represents that it has had dealings with officials of 

the Government of Guam with respect to the negotiations culminating 

in the execution of this lease. Lessee understands that the people 

of Guam require assurances that all negotiations between Lessee and 

officials of the Government of Guam leading to the execution of 

this lease have been conducted with the utmost fairness and with 

the best interests of the people of Guam in mind. In order to make 

these assurances, Lessee agrees that during the term of this lease, 

whether 3 r  not it is the Lessee hereunder, it will participate in 

no further business transactions, and in no other transactions in 

which anything of any value is conveyed, with any officials of the 

Government of Guam with whom Lessee or any of its agents or 

employees have dealt with respect to the subject matter of this 

lease. 

17. Guaranties of Cabras Island Develo~ment Cornoration. 

Lessee represents that its sole general partner is a corporation 



known as Cabras Island Development Corporation. In order to 

facilitate the satisfaction of Lessee's obligations hereunder, 

Lessee agrees that it will adequately capitalize its corporation 

and the limited partnership to secure Lessee's obligations 

hereunder. In addition, Lessee agrees not to assign or sell its 

right, title, or interest, or any portion of its right, title or 

interest in this Lease and the premises leased hereunder for a 

period of five ( 5 )  years from the final execution of this Lease 

Agreement. This limited prohibition against assignment for a 

period of five ( 5 )  years includes the sale or transfer of more than 

50% of the ownership in the corporation as general partner and the 

limited partnership as Lessee. No principal of Cabras Island 

Developers may remain such principal if convicted of a crime 

involing moral turpitude. 

ARTICLE I11 

MUTUAL COVENANTS 

AND IT IS HEREBY MUTUALLY AGREED by and between the Lessor and 

Lessee as follows: 

1. Subleases. The Lessee may sublease portions of the Park 

on an unrestricted basis, except as provided herein, so long as all 

users of the Park confine their activities to Port-related 

activities only. Local businesses owned at least fifty-one percent 

(51%) by United States citizens or permanent resident aliens shall 



be given priority by the Lessee in subleasing to businesses within 

the Park. The board of directors of the ~uthority shall have the 

right to review the Park's subleases, uses, tenants and general 

activities on an annual basis to determine whether the requirements 

of this subsection are being complied with. From time to time 

during and after the development and subdivision of said premises 

as herein provided, Lessee may sublease to sublessee any subdivided 

lots and/or the Lessee's interest in the buildings thereon. Any 

such subleases shall be prepared by Lessee and shall be 

substantially in the same form as a form sublease approved by 

Lessor (subject to appropriate changes by mutual agreement of the 

parties hereto) and shall be subject to the provisions of this 

lease. Provided that as to any sublease Lessee shall not grant or 

agree to grant any exclusive rights to any single sublessee or 

group of sublessees whereby any such sublessee may claim to 

preclude or limit the rights of any other sublessee who is 

conducting identical or similar businesses from subleasing space or 

improvements within the park. In entering into subleases Lessee 

shall provide equal access and availability of sublease parcels and 

space without discrimination to all persons whose business purposes 

are reasonably related to the Commercial Port, it being the intent 

of parties that all qualified third parties whose businesses are 

reasonably related to the Commercial Port shall, subject to the 

construction priorities, have reasonable and equal or substantially 

equal access to the park. Lessee shall, subject to the terms and 



provisions hereof, make a reasonable number of subdivided lots, 

which shall be unimproved except for reasonable infrastructure, 

available for subleases to third parties at then currently 

commercially reasonable market rates and or commercially reasonable 

terms and conditions for use and development by such third parties 

in a manner consistent with and in accordance with the Master Plan 

and this Lease. Provided, however, in all events, Lessee's 

obligations to enter into any subleases (whether for space or 

unimproved lots) and to make lots or space available shall be 

subject to availability and to commercially reasonable standards of 

financial capability, financial net worth and business capability 

of the sublessee which standards may be imposed by Lessee in good 

faith on a uniform basis. Lessee shall prepare at its cost and 

submit to Lessor for Lessor's approval within ninety (90) days 

after the date of execution of this Lease, the form or forms of 

proposed sublease. Such proposed form or forms of sublease shall 

be subject to the approval of Lessor, which approval Lessor 

covenants shall not be unreasonably withheld. Lessor shall 

promptly review the sublease after submission and shall approve or 

disapprove such sublease within sixty (60) days after the date of 

submission. In the event of disapproval, Lessor shall specify with 

particularity what portions of the sublease are disapproved, and 

the reasons therefore. Unless Lessor shall specifically disapprove 

in writing the sublease within sixty (60) days after the date of 

submission, the sublease form shall be deemed approved as 



submitted. In the event Lessor, within such sixty (60) day period, 

disapproves a portion of the sublease, those portions which have 

not been disapproved shall be deemed approved. Every such sublease 

shall reserve for the lot or building thereby demised net rent, 

over and above all taxes, assessments, and other charges including 

lot development charges thereunder payable by the sublessee, not 

less than reasonable market value. Such subleases may in the 

discretion of Lessee be granted in consideration, in whole or in 

part, of prepaid rent or other prepaid charges, taking into con- 

sideration the preset value of any such prepaid rent or prepaid 

charges. In the event rent is prepaid for more than one (1) year, 

Lessee shall prepay the base rent and percentage rent to Lessor; 

the amount to be prepaid to the Lessor shall be the present value 

(discounted at ten percent (10%) ) of Lessee's projected income. 

Every such sublease shall be valid and binding according to its 

provisions for the full term thereof as a sublease from Lessee 

during the continuance in effect of this Lease and as a lease 

directl-3from Lessor after any termination of this Lease. 

. ' 
2. 1 Sublease Provisions. In addition to the 

provisions which are elsewhere required to be contained in each 

sublease granted by Lessee (including without limitation, the 

provisions as to compliance with Hazardous  ater rials Laws, each 

sublease granted or made by Lessee shall contain standard 

provisions approved by Lessor (the %aintenance provisionstt) which 

shall prohibit nuisance and waste and require each sublessee to 



maintain the subleased premises in a reasonably clean and orderly 

condition. Lessee shall use its best efforts to require sublessees 

to observe and perform such maintenance provisions. In the event 

Lessor believes in good faith that any sublessee is failing to 

adequately observe and perform such maintenance provisions, then 

Lessor may, upon notice to Lessee and to the sublessee in question, 

require Lessee to commence proceedings to terminate the sublease in 

question by reason of the claimed default of the sublessee. In the 

event the sublessee or the Lessee disputes whether the sublessee is 

in default for failure to observe or perform any maintenance 

provision, then Lessor and Lessee and the sublessee shall submit 

the issue of the claimed default of the sublessee to binding 

arbitration. Each sublease shall contain provisions requiring each 

sublessee to submit to binding arbitration any claimed default for 

failure to observe or perform any maintenance obligation. 

3 .  Dedication of Public mrovemnent~. Upon completion of 

the development and subdivision of said premises as herein 

provided, the appropriate Government of Guam Utility Agency, at its 

sole discretion, may consent to any requests of Lessee to dedicate 

for public use the streets and improved rights of way thereof 

(except such designated as private ways on the approved plans 

therefore), provided, however that before any dedication is 

accepted by the appropriate utility agency, said utility agency 

shall inspect the improvements and shall require the Lessee to 

correct any deficiencies or substandard work or product prior to 



acceptance of the dedication, and any other improvements made for 

public use on or for said premises and convey to the proper public 

or private utility companies or governmental authorities any 

easements necessary for their respective services thereof. In the 

event the appropriate Government of Guam Utility Agency does not 

accept the requested dedication, then the Lessee shall be solely 

responsible for the continuing upkeep and maintenance of the 

particular easement, right of way or utility. 

4 .  Condemnation. In case at any time or times during said 

term the premises or an part thereof shall be taken or condemned by 

an authority having the power of eminent domain, then and in every 

such case all estate and interest of Lessee in the premises so 

taken or condemned shall at once cease and desist; provided, 

however, that lessee, any mortgagee of Lessee's interest and any 

sublessee shall be entitled to claim compensation and indemnity for 

their respective interests in the land and any buildings or other 

improvements erected on the demised land. All proceeds of such 

condemnation shall be divided as follows: 

(a) All compensation and damages for or on account of any 

demised land shall be payable to Lessor, Lessee, any mortgagee of 

Lessee's interest and any sublessee under any sublease thereof as 

their respective interests appear as of the date of loss of pos- 

session; and 

(b) All compensation and damages for or on account of any 

buildings or other improvements erected on the demised land during 



said term shall be payable to Lessor, Lessee, any mortgagee of 

Lessee's interest and any sublessee under any sublease thereof as 

their respective interests appear as of the date of loss of 

possession, Lessor's share to be determined by the ratio that the 

expired term of such sublease, or this lease in the absence of such 

sublease, bears to the whole term thereof. 

In the event of a total taking, Lesseefs obligation to pay 

rent shall terminate as of the date of taking. In the event of a 

partial taking of so much of the premises or improvements or both 

that the remaining premises or improvements would not be 

economically feasible or usable, then Lessee may elect to treat 

such taking as a total taking and terminate this Lease as of the 

date of such taking. 

5. Defeasance. This Lease is upon the express condition 

that if Lessee shall fail to pay said rent or any part thereof or 

shall fail faithfully to observe or perform any of the other 

covenants herein contained and on the part of Lessee to be observed 

and performed and such default shall continue in the case of rent, 

for thirty (30) days, or in the case of any other covenant for 

ninety (90) days after written notice thereof given to Lessee, or 

if Lessee then owing th.is Lease shall become bankrupt or make any 

assignment for the benefit of creditors and abandon said premises, 

or if this Lease or any estate or interest of Lessee hereunder 

shall be sold under any attachment or execution, Lessor may in any 

such case at once bring an action for the termination of this Lease 



and for summary possession of said premises, without prejudice to 

any other remedy or right of action which Lessor may have for 

arrears of rent or for any preceding or other breach of contract; 

provided, however, that the termination of this Lease or the 

pursuit of any other remedy of Lessor for any default by Lessee 

hereunder shall not in any way impair or otherwise affect any 

sublease of any lot or portion of said premises theretofore made by 

Lessee as herein provided if the sublessee thereof or its 

successors or assigns or mortgagees, upon notice of such 

termination, shall attorn and pay directly to Lessor when due all 

rents thereafter becoming payable under such sublease. 

6. Nonwaivey. Acceptance of rent by Lessor or its agents 

shall not be deemed to be a waiver by Lessor of any breach by 

Lessee of any covenants herein contained. 

7. Consent to Mortaaae. Lessee may from time to time with 

the consent of Lessor, whose consent cannot be unreasonably with- 

held, assign and encumber this Lease in whole or in part and 

L,esseet:Z\interest in any sublease by way of mortgage or other 

security instrument to any bank, insurance company or other es- 

tablished lending institution as mortgagee provided that Lessee 

shall upon execution of such mortgage promptly deliver a true copy 

thereof to Lessor. Lessor retains the right to consent to the 

mortgagee chosen by the Lessee, which consent shall not un- 

reasonably be withheld. The mortgagee or its assigns may enforce 

such mortgage and acquire title to the leasehold estate in any 



lawful way, and pending foreclosure of such mortgage may take 

possession of and rent said premises, and upon foreclosure thereof 

may with further consent of Lessor sell and assign the leasehold 

estate by assignment in which the assignee shall expressly assume 

and agree to observe and perform all the covenants of Lessee herein 

contained, and such assignee may maKe a purchase money mortgage of 

this Lease to the assignor. The mortgagee or its assigns of such 

mortgage shall be liable to perform the obligations herein imposed 

on Lessee only during the period such person has possession or 

ownership of the leasehold estate. ~othing contained in such 

mortgage shall release or be deemed to relieve Lessee from the full 

and faithful observance and performance of its covenants herein 

contained or from any liability for the nonobservance or 

nonperformance thereof, nor be deemed to constitute a waiver of any 

rights of Lessor hereunder, and the terms, covenants, and 

conditions of this Lease shall control in case of any conflict with 

the provisions of such mortgage. 

8. Protection of Mortaasee. During the continuance in effect 

of any mortgage of this Lease, Lessor will not terminate this Lease 

because of any default on the part of Lessee to observe or perform 

any of the covenants or conditions herein contained if the 

mortgagee or its assigns, within ninety (90) days after the date 

that the Lessor shall have mailed to the mortgagee or its assigns 

at the last known address thereof a written notice of Lessor's 

intention to terminate this Lease for such cause, shall cure such 



default, if the same can be cured by the payment of money, or, if 

such is not the case, shall undertake in writing to thereafter pay 

all rent and other charges as and when due under this Lease and to 

perform all other covenants of this Lease capable of performance by 

the mortgagee or its assigns until such time as this Lease shall be 

sold upon foreclosure of such mortgage commenced promptly and 

completed with due diligence. Any default (a) consisting of 

Lessee's failure promptly to discharge any attachment, judgment, 

lien, charge, or encumbrance against the premises junior in 

priority to such mortgage or (b) which is otherwise not susceptible 

to cure by mortgagee except upon obtaining possession of the 

premises or foreclosure, shall be deemed to be duly cured if such 

mortgage shall be foreclosed by appropriate action instituted 

within said 90-day period and thereafter prosecuted in a diligent 

and timely manner. Lessor agrees that simultaneously with mailing 

or delivering any notice of default or breach under or with respect 

to this Lease to Lessee, that it will mail or deliver a copy 

thereof to the permitted mortgagee(s) of this Lease at their last 

known address. 

In the event of the bankruptcy of the Lessee, the Lessor 

agrees to waive the sixty (60) day limitation period under S 365 of 

the Bankruatcv Code for an initial extension period of thirty (30) 

days and thereafter such other and further extension periods as are 

reasonable and necessary for the mortgagee to perform the 

undertakings agreed upon below, provided that all rent and other 



charges due under the Lease are paid. In consideration of the 

Lessor's agreement above and of the new lease provisions in favor 

of the mortgagee contained below, the mortgagee shall undertake and 

agree for the benefit of Lessor that if any time a bankruptcy 

proceeding shall be commenced concerning the Lessee-mortgagor 

and/or the leasehold estate that the mortgagee shall, within the 

statutory time period or any extension thereof provided under 365 

of the m n t c v  Code for the rejection or assumption of leases, 

use its reasonable efforts to diligently and in good faith obtain 

or cause the Lessee-mortgagor and/or Trustee in bankruptcy to 

obtain either (i) an abandonment of the leasehold estate by the 

bankruptcy court pursuant to S 554 of the as 

amended; or (ii) an assumption of the Lease pursuant to S 365 of 

the Bankruntcv Code, as amended. 

In the event that, notwithstanding the mortgagee's compliance 

with the above provisions of this paragraph 7, this Lease shall 

terminate prior to the natural expiration of the term thereof as a 

result of an actual or deemed rejection of the Lease under any 

provision of the m ~ t c v  Code (Title 11, Ynited States Codg) or 

any successor law having similar effect, then, and in any such 

event, the mortgagee (or the first mortgagee if more than one) 

shall thereupon have the option to obtain a new lease ("New Leasen) 

of the Premises in accordance with and upon the following terms and 

conditions: 

(1) Upon the written request of the mortgagee delivered to 



Lessor within sixty (60) days after the actual or deemed rejection 

of the Lease as aforesaid, Lessor shall enter into a New Lease of 

the premises with such mortgagee, or its designee, as provided in 

clause (2) immediately below; provided, however, that if Lessor 

receives no such written request within said sixty (60) day period 

t h a ~  all of mortgagee's rights to a New Lease hereunder shall 

automatically terminate. 

(2) Such New Lease shall be effective as of the date of 

termination of this Lease and shall be for the remainder of the 

term of this lease at the same rent and other charges herein 

provided and otherwise upon the same agreements, terms, covenants, 

and conditions contained herein. The New Lease issued hereunder 

shall have the same relative priority in time and right as this 

Lease and have the benefit of and vest in the mortgagee (or first 

mortgagee if more than one) all of the same rights, title, 

interest, powers, and privileges of the Lessee hereunder. The New 

Lease shall, subject to the same agreement, terms, covenants, and 

conditi 2 s  contained herein, also demise to the mortgagee or its 

designee all buildings, improvements, and appurtenances situated on 

the premises, together with all equipment, fixtures, and machinery 

therein. Concurrently with execution of the New Lease, Lessor 

shall assign its interest in and to any then existing sublease 

under which the tenant has attorned to and been recognized by 

Lessor. During the period between termination of this Lease and 

execution of the New Lease, Lessor shall not amend or modify the 



subleases or take any action which will adversely affect the 

premises or give rise to any liens against the premises. 

( 3 )  As a condition to and concurrently with delivery of such 

New Lease, the lessee named therein shall pay any and all sums 

which would at the time of the execution thereof be due under this 

Lease but for the termination as aforesaid, and shall fully 

otherwise remedy any existing defaults under this Lease susceptible 

of cure by the mortgagee, or such designee, and shall pay to Lessor 

all costs and expenses, including but not limited to any insurance 

premiums paid or incurred by Lessor in order to maintain the 

insurance coverage required under the terms of the Lease, and the 

reasonable attorney's fees, court costs, and disbursements incurred 

by Lessor by reason of the actual or deemed rejection of the Lease 

and/or in connection with the preparation, execution, and delivery 

of such New Lease. Any default which cannot be cured by such 

lessee until it obtains possession shall be cured by the lessee 

within a reasonable time after it obtains possession. 

(4) The mortgagee, if it is the initial lessee under the New 

Lease, may assign such New Lease and shall thereupon be released 

from all liability for the performance or observance of the cove- 

nants and conditions in such New Lease to be performed and observed 

from and after the date of such assignment, provided that a 

certified copy of such assignment be provided to Lessor. Lessor 

shall have the right to consent to the proposed assignee under this 

provision, which consent shall not unreasonably be withheld. 



ownership by or for the person of both the fee and leasehold 

estates in the premises shall not effect the merger thereof, 

without the prior written consent of any mortgagee of either such 

estate to such merger. The name of any mortgagee may be added to 

any loss payable endorsement of any insurance policies required to 

be carried by Lessee. Lessor will make all insurance proceeds or 

condemnation proceeds to which Lessee may otherwise be entitled 

hereunder available jointly to Lessee and to any mortgagee, and 

such proceeds may be applied as provided in any mortgage. If 

Lessee fails to exercise any extension or renewal option provided 

for in this Lease the Lessor shall send to the mortgagee written 

notice thereof and such mortgagee, within ten (10) days after 

receipt of such notice, may exercise any such option on behalf of 

Lessee. There should be no cancellation, mutual termination, 

surrender, or amendment of this Lease without the prior written 

consent of any mortgagee. It is understood by both Lessor and 

Lessee that certain modifications of this lease agreement may be 

necessary from time to time to accommodate lenders and the parties 

agree to make the changes if they are reasonable and do not 

materially impair or materially adversely affect the basic rights 

of Lessor hereunder. 

9. EstoDDel Certlflcate 
. . . Lessor shall promptly execute all 

reasonable estoppel certificates as requested by, but not limited 

to, Lessee's lenders, subtenants, and lenders of subtenants. 

10. mdemnitv. 



(a) Jndemnitv bv Tessee. Except for the acts or omis- 

sions of Lessor and any person under Lessor and except as otherwise 

may be provided herein, Lessee will indemnify and hold Lessor 

harmless from and against all claims and demands for loss or 

damage, including property damage, personal injury, and death, 

arising out of or in connection with the use or occupancy of tne 

premises and appurtenances by Lessee or any other person under 

Lessee, or any accident or fire on said premises or any nuisance 

made or suffered thereon, or any failure by Lessee to keep said 

premises and appurtenances in a safe condition and will reimburse 

Lessor for all its costs and expenses including reasonable attor- 

ney's fees incurred in connection with the defense of any such 

claims, and will hold all goods, materials, furniture, fixtures, 

equipment, machinery, and other property whatsoever on said 

premises at the sole risk of Lessee and hold Lessor harmless from 

any loss or damage thereto by any cause whatsoever except for the 

acts or omissions of Lessor. 

(b) Indemnitv bv Ilessoy. Except for the acts or omissions of 

Lessee and any person under Lessee and except as otherwise provided 

herein, Lessor will indemnify and hold Lessee and Lessee's 

subtenants harmless from and against any claims and demands for 

loss or damage, including property damage, personal injury , and 

death, arising out of or in connection with any activities of 

Lessor on the premises or arising out of or in connection with the 

use and occupancy by Lessor or by any person under Lessor of those 



areas of Cabras Island adjacent to or located near the premises, or 

any accident or fire on said adjacent or nearby property or any 

nuisance made or suffered thereon or any failure by Lessor to keep 

said adjacent property and nearby property and appurtenances in a 

safe condition and will reimburse Lessee for all its cost and 

expenses including reasonable attorney's fees incurred in 

connection with the defense of any such claims. 

(c) No Llautati~n 
. . The provisions for indemnity contained in 

this 8 8 of ~rticle I11 shall not expressly or by implication be 

held to limit any other specific indemnification provisions 

contained elsewhere in this Lease, but the indemnification pro- 

visions contained in this § 8 shall be interpreted so as to be 

consistent with and supplemental to any specific indemnity pro- 

visions contained elsewhere in this Lease. 
* 

ARTICLE IV 

GENERAL PROVISIONS 

1. 3performance bv Jessor. If Lessee shall fail to pay any 

sum of money other than rent required to be paid by Lessee here- 

under, or shall fail to perform any other act or affirmative 

covenant to be performed by Lessee pursuant to the terms of this 

Lease, and such failure shall continue for thirty (3) days after 

written notice thereof to Lessee, then Lessor may, but shall not be 

obligated to, perform any such affirmative covenants, or make any 

such payment, as Lessee's agent, and the full amount of the cost 



and expense entailed or of the payments so made, shall immediately 

be owing by Lessee to Lessor, and Lessor shall have the right to 

add the amount thereof, together with interest at the highest rate 

allowed by law from the date of payment, to the rentals then due or 

thereafter coming due hereunder. The option given in this 

paragraph is for the sole protection of Lessor, and its existence 

shall not release Lessee from the obligation to perform any of the 

covenants herein provided to be by Lessee, or deprive Lessor of any 

legal or equitable rights which it may have by reason of any such 

default by Lessee. 

2. perf o m n c e  bv Jessee. In accordance with the master plan 

to be approved by the Lessor, the construction of the industrial 

park will consist of a minimum of two (2) phases. The Lessee will 

commence construction of the infrastructure within twelve (12) 

months following the initial Release Date and upon the issuance of 

all necessary government approvals. Lessee shall use reasonable 

efforts to apply for all necessary approvals within the twelve (12) 

month period following the initial Release Date. The Lessee shall 

within twenty-f our (24) months of the initial Release Date commence 

construction of the first five hundred thousand ( 500,000) square 
I 

feet of buildings, subject to the requirements of the master plan, 

to accommodate existing Lessor requirements and current demand for 

warehousing. After the foregoing first phase, the succeeding 

phases(s) will be subject to market demand, to site availability, 

to the approval process, and to the master plan as approved by 



Lessor, but the entire industrial park project shall be completed 

within ten (10) years from commencement of construction of the 

first five hundred thousand (500,000) square feet of buildings. 

Failure to complete the succeeding phases(s) within the ten (10) 

years shall result in the termination of the lease as to the 

undeveloped parcels, which parcels will revert to Lessor. If the 

performance by Lessee of any of its obligations or undertakings 

under this agreement is interrupted or delayed by any occurrence 

not occasioned by the conduct of either party to this agreement, 

whether that occurrence is an act of God or public enemy, or 

whether that occurrence is caused by war, riot, storm, earthquake, 

or other natural forces, or by the acts of anyone not party to this 

agreement, then the time limits of this Lease shall be extended for 

whatever period of time after the occurrence is reasonably 

necessary to remedy the effects of that occurrence. If Lessor shall 

fail to pay any sum of money required to be paid by Lessor 

hereunder, or shall fail to perform any other act or affirmative 

covenant to be performed by Lessor pursuant to the terms of this 

Lease, and such failure shall continue for thirty (30) days after 

written notice thereof to Lessor, then Lessee may, but shall not be 

obligated to, perform any such affirmative covenant, or make any 

such payment, as Lessor's agent, and the full amount of the cost 

and expense entailed, or of the payment so made, shall immediately 

be owing by Lessor to Lessee, and Lessee shall have the right to 

deduct the amount thereof, together with interest at the highest 



rate allowed by law from the date of payment, from the rentals then 

due or thereafter coming due hereunder. The option given in this 

paragraph is for the sole protection of Lessee, and its existence 

shall not release Lessor from the obligation to perform any of the 

covenants provided to be performed by Lessor, or deprive Lessee of 

any legal or equitable rights which it may have by reason of any 

such default by Lessor. 

3. Notices. Any notice or demand to be given to or served 

upon either the Lessor or the Lessee in connection with this Lease 

shall be in writing and shall be deemed to have been sufficiently 

given or served for all purposes by being sent by certified mail, 

postage prepaid, return receipt requested, addressed to such party 

at its post office address specified above or at such other post 

office address as such party may from time to time designate in 

writing to the other party, or by being delivered personally to any 

officer of such party within the Territory of Guam, and any such 

notice or demand shall be deemed conclusively to have been given or 

served on the date indicated on the return receipt or upon the date 

of such personal delivery. 

4. Article and Paraaragb Headinag. The article and paragraph 

headings in this Lease are inserted only for convenience and 

reference and shall in no way define, limit, or describe the scope 

or intent of any provisions of this Lease. 

5. er Lessor nor Lessee Deemed Draftex. All provisions 

of this Lease have been negotiated by Lessor and Lessee at narm8s 



length" and with full representation of their respective legal 

counsel and Lessor and Lessee agree that neither party shall be 

deemed to be the drafter of this Lease and further than in the 

event that this Lease is ever construed by a court of law, such 

court shall not construe this Lease or any provisions of this Lease 

against either party as the drafter of the Lease. 

6. Successors and Ass~uns. All the terms, covenants, and 

conditions of this Lease shall inure to the benefit of and be 

binding upon the Lessorls successors and assigns and the Lessee's 

successors and permitted assigns to the same extent as said terms, 

covenants, and conditions inure to the benefit of and are binding 

upon the Lessor and the Lessee, respectively. Subject to the 

provisions of Article I1 8, this Lease may have multiple, 

simultaneous successors on individual parcels and the parties agree 

to sign necessary documents as requested by Lessee within fifteen 

(15) days of Lessee's request to sever this Lease into multiple 

leases; all the terms and conditions of any severed leases shall be 

identic3 to the terms and provisions herein. 

7. Consent. Where the consent or approval of the Lessor or 

Lessee is required by any provision of this lease, all such ap- 

provals or consents shall be in writing and shall not be un- 

reasonably withheld or delayed. 

8. Governina Law. This Lease shall be governed and con- 

strued under the laws of the Territory of Guam. 

9. Amendment. This Lease may only be amended in writing 



executed by both Lessor and Lessee. 

10. Nonwaivey. Waiver by either party of any breach by the 

other shall not operate to extinguish the term, covenant, or con- 

dition of any other term, covenant, or condition of this agreement. 

11. Certifications m r o v a l s  and Si-tures . Either party 

shall, within ten (10) days after a request in writing from the 

other, furnish a written statement, duly acknowledged, (i) 

certifying that this Lease is unmodified and in full force and 

effect (or if modified, stating the nature of such modification and 

certifying that this Lease, as so modified, is in full force and 

effect) and the date to which rent and any charges are paid in 

advance, if any, and (ii) acknowledging that there are not, to the 

certifying party's knowledge, any uncured defaults on the part of 

either party hereunder or specifying such defaults, if any, as are 

claimed to exist. Any such statement may be conclusively relied 

upon by the receiving party or any third person. Any and all 

certifications, approvals, amendments, changes or statements which 

are provided for in this Lease to be signed or delivered or entered 

into by either party shall, if by Lessor, be executed by Lessor's 

General Manager or by any other representative who is specifically 

authorized by Lessor's board of directors, and if by Lessee, be 

executed by Lessee's managing general partner. All certifications 

and documents so executed by either party shall be binding upon 

such party. 

12. Pelationshi~ of the Parties. It is understood the rental 



1 arrangement set forth above is intended to create an economic 

2 result essentially similar to the result which would be created of 

3 Lessee and Lessor were parties to a joint venture. However, it is 

4 further understood that the rental arrangement as set forth above 

5 shall be deemed to be rent only and that the relationship between 

6 Lessor and Lessee is that of landlord and tenant and not of joint 

7 .  ventures and is not a relationship in the nature of partnership 

8 insofar as the obligations and liabilities of Lessee and Lessor to 

9 third parties is concerned. 

10 13. J,eaislative ApprovaL. It is required by applicable law 

11 that this Lease be approved or confirmed by the Guam Legislature, 

12 and the parties shall cooperate in submitting this Lease for 

13 approval and in using their best efforts and good faith to obtain 

14 such approval as promptly as reasonably possible. Since legisla- 

15 tive approval is required then notwithstanding any other provisions 

16 herein contained or in the master plan or other document to be 

17 submitted pursuant hereto, at the option of Lessee the term of this 

18 Lease shall not be deemed to have commenced until such date as 

19 legislative approval is obtained. Lessee may at its option defer 

20 any, all, or some of the performance required by it hereunder until 

21 any necessary legislative approval is obtained. Provided, however, 

22 that prior to the date legislative approval is obtained, Lessee 

23 may, at its sole risk and sole expense, enter upon and make any 

24 investigations and tests it may deem necessary or appropriate for 

25 its contemplated development of the property and Lessee may, at its 



option, submit master plan, sublease, and any other documents which 

may be required hereunder for Lessor's approval. In the event 

Lessee chooses to submit such documents, then the time periods 

required for approval hereunder shall commence as of the date of 

submission of such documents. In the event any required 

legislative approval is not obtained within a reasonable period, 

notwithstanding the efforts of the parties, then Lessee, in its 

sole discretion and at its sole option, may upon not less than 

ninety (90) days prior written notice to Lessor elect to cancel 

this Lease without penalty. 

14. Annual Certification . . . The Governor and the authority 

shall annually certify to the Legislature that the Lease is 

compliance with all applicable federal and territorial laws, rules 

and regulations relating to the use of the Park, any changes to the 

principals or shareholders of Cabras Island Developers, and that 

none of the principals or shareholders of Cabras Island Developers 

have been convicted of a crime involving moral turpitude. 

15. Financial Review. The Governor shall retain a financial 

consultant as soon as practicable after the effective date of this 

Act to review the provisions of the Lease as set out in Exhibit B 

to ensure that its financial terms and conditions are fair to the 

Lessee and the Authority. Within sixty (60) days after the 

effective date of this Act, the financial consultant shall advise 

the Authority whether the Lease is satisfactory in its financial 

terms and conditions. If it is not, then such consultant shall 



submit to the Legislature, through the Authority, recommended 

changes to the Lease. The Legislature may approve, disapprove or 

further amend any such recommended amendments within forty-five 

(45) days from the date of their filing with the Legislature. If 

the Legislature fails to take action thereon within such period, 

the Lease shall be deemed amended as recommended, and the Lease, as 

so amended, shall be deemed in final form, which final form shall 

be submitted to the Attorney General. 

16. Attorney General's and Governor's Review. The Attorney 

General shall thereafter have thirty (30) days to review the Lease 

and approve it as to substance and form, after which the Lease 

shall be submitted to the Governor, who shall have thirty (30) days 

thereafter to execute it. 

17. Lesseef s Execution. The Lessee shall have thirty (30) 

days after the Governor's execution of the Lease to also execute 

it. The Lessee's failure to do so in such period shall make the 

Lease void and of no further force or effect. 

IN WITNESS WHEREOF the parties hereto have executed these 

presents on the day and year first above written. 

LESSOR: 

PORT AUTHORITY OF GUAM 

By: 
PHILLIP J. FLORES 
Chairman of the Board 

and 



B y :  
DAVID B. TYDINGCO 
General Manager 

APPROVED AS TO FORM: 
LUJAN h SUKOLA 
Legal Counsel for  the 
Port Authority of Guam 

B y :  
ANITA A. SUKOLA 

LESSEE 

CABRAS ISLAND DEVEIAPERS 
B y  CABRAS ISLAND DEVELOPMENT 

CORP. ,  Its General Partner 

B y :  

APPROVED : 

By: 
JOSEPH F.  ADA 
Govemmr of Guam 

APPROVED AS TO FORM: 



By: 
ATTORNEY GENERAL OF GUAM 

ATTEST : 

By: 
FRANK F. BLAS 
Lt. Governor of Guam 



~nttobuub 
TWENTY-FIRST GUAM LEGISLATURE 

199 1 (FIRST) Regular Session ~ 2 2 7 9 1  

B i l l  No. 475@4 
Introduced by: J. P. flguo@' 

AN flCT AUTHORIZING A LEASE BETWEEN THE PORT 
AUTHORITY OF GUAM RND CABRAS ISLAND DEUELOPERS OF 
THE CABRAS ISLAND INDUSTRIAL PARK. 

LEGISLATIUE FINDINGS. The Legislature f inds t h a t  the re  is  a need 

f o r  the development o f  an industr ia l  park near  Guam's Commercial Port 

faci l i ty.  Warehousing space on Guam is in short  supply because o f  the 

spectacular  and unant ic ipated g r o w t h  o f  Guam's economy, w i t h  the 

shortage of such space being part icular ly acute in the Port  area, thereby 

contr ibut ing subs t an  t ia l ly  to  the serious cargo-handling problems tha t  

are present ly  causing such constr ic t ion in Por t  act iv i ty.  The Legislature 

notes t h a t  the Por t  Authori ty o f  Guam is  requ i red by i t s  Mas te r  Plan t o  

relocate a p p r o ~ i m a t e l y  200,000 square f ee t  o f  enist ing warehouse space 

in order  t o  regain t he  use o f  crucial ly needed w h a r f  space f o r  container 

off- loading and handling. This need is  c r i t i ca l  since the  annual tonnage 

handled by t he  Por t  i s  enpected t o  double b y  the year  2000 to  2,500,000 

reuenue tons p e r  year. The Legis lature also f inds t h a t  construct ion 

condi t ions a t  t he  proposed s i t e  f o r  t h e  p lanned indus t r ia l  pa rk  are 

formidable in t h a t  t he  s i te  is  u i r tua l l y  sol id  rock  and a l l  u t i l i t i es  and 

access must  be constructed t o  make the  s i te  sui table f o r  industr ia l  park 

use. The Leg is la ture  t h e r e f o r e  f inds t h a t  in o rde r  t o  f inance the  

construct ion o f  th is  needed in f ras t ruc tu re  and o f  the  needed industr ia l  

and warehouse buildings, i t  wi l l  be  necessary t o  lease t he  ent i re  area t o  



a pr iua te  developer f o r  design, const ruc t ion and management.  Such 

p r iua t i za t ion  o f  t he  indus t r ia l  park  is  a desirable a l te rna t i ve  t o  the 

gouernment o f  Guam assuming the f inancia l  burden o f  complet ing the 

p ro jec t  bo th  because public funds wi l l  n o t  be spent on the p ro jec t  and 

because substant ial  taxes wi l l  be generated f r om the deueloper. A we l l  

designed and mainta ined industr ia l  park  w i l l  be a ualuable asset to  the 

people o f  Guam i n  t e r m s  o f  increased emp loyment  opportuni t ies,  

improued  cargo handling, reduced con ta iner - t ype  t r a f f i c  on  m a j o r  

streets, improued appearance o f  the Port, and an improued enuironment 

f o r  Por t - re la ted business act iui t ies. Ownership o f  the  park  and a l l  i t s  

improuements wi l l  pass t o  t he  people o f  Guam a t  the  end o f  the  lease 

term. The Legislature there fore  recommends tha t  the s i te be leased to  e 

p r i ua te  deve loper  and t h a t  t he  deueloper be a l lowed t o  bu i ld  and 

manage the  park in such a way  as t o  reasonably recoup i t s  investment. 

LEGISLATIUE INTENT. The Leg is la tu re  in tends  t h a t  t h e  Cabras 

industr ia l  park be deueloped f o r  Port - re lated act iv i t ies and warehouses 

on l y ,  and t ha t  t he  land  and the  fac i l i t ies o f  the  Park w i l l  belong and 

continue t o  belong t o  the people o f  Guam; now, therefore, 

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUflM: 

Section 1. Lease o f  Industrial Park.  W i th  t h e  w r i t t e n  

approval  o f  the  Gouernor, t he  Port  Author i ty  o f  Guam ( the uf luthor i tyw) 

shall  lease the Authority's industr ia l  park  ( the 'Park') t o  Cabras Is land 

Deuelopers ( the uLessee"), the  legal  descr ipt ion o f  t he  Park t o  be based 

on a map ( the  'Mapn) ce r t i f i ed  and approued by t he  Chief o f  Cadastry 

and t h e  Chief of  Planning duly recorded a t  t he  o f f i ce  o f  t he  Recorder, 



Department o f  Land Management. 

Sect ion 2. Desc r l p t l on  o f  Park. The Map  shal l  designate as 

the Park the fo l lowing described port ions o f  Parcels 1, 2, 3 and 4, Cabras 

Island, Munic ipal i ty  o f  Piti, (wh ich parcels consist o f  por t ions o f  Basic 

Lots  Nos. 265, 266, and 268) con ta in ing  an aggrega te  a rea  o f  

approx imate ly  s i x t y - f i ve  (65) acres, as such parcels are shown on 

NAUFAC Drawings Nos. 7063799 and 7063800, being Land Management 

Drawing No. E4-821158 consisting o f  t w o  (2) sheets: 

A l l  o f  Parcel 1 encept  ( i )  the  "cooling w a t e r  channel" and a l l  

p roper ty  ly ing east and o r  no r th  o f  the cooling channel, and (i i)  Route No. 

11 A, a public h ighway r igh t -o f -way o f  a w id th  of 100 feet,  as said Route 

1 1  A is current ly  located within Parcel 1; 

A l l  o f  t h a t  po r t i on  o f  Parcel 2 l y ing  t o  t h e  south  o f  Parcel 1, 

consisting o f  t h a t  por t ion  o f  Parcel 2 ly ing t o  the east o f  a st ra ight  l ine 

d rawn f rom the southwest  corner  o f  Parcel 1 t o  the nor thwes t  corner of 

Parcel 4; 

A l l  o f  Parcel 3; 

A l l  o f  t h a t  po r t ion  o f  Parcel 4 ly ing t o  the south o f  the  no r thwes t  

por t ion  o f  Parcel 3, consist ing o f  t ha t  po r t ion  o f  Parcel 4 l y ing  t o  t he  

east  of  a s t ra ight  l ine created by  entending t he  wes te r l y  boundary o f  

Parcel 1 through Parcel 4 f r om a no r th  t o  south direction. 

S e c t l o n  3. C o n d l t l o n s  t o  approua l .  The approua l  o f  t h e  

lease o f  t he  Park as d i rec ted in Section 1 of th is  A c t  ( the  "Lease') i s  

8ubJect t o  t he  fo l lowing conditions, which condit ions shall  preuai l  ouer 

any provisions in the  Lease t o  the  contrary: 



(a)  Subleases. The Lessee may  sublease por t ions o f  the Park 

on an unrest r ic ted basis so long as a l l  u s e r s  o f  the Park conf ine the i r  

act iu i t ies t o  Por t - re la ted ac t iu i t ies  only. Local businesses owned a t  

least f i f ty-one percent (5 1 %) by United States ci t izens o r  resident aliens 

shall  be g iven p r io r i t y  by the Lessee in establ ishing businesses w i t h i n  

the Park. The board o f  directors o f  the Authori ty shall  haue the r igh t  t o  

reu iew the Park's subleases, uses, tenants and general  act iu i t ies on an 

annual basis t o  determine whether  the requirements o f  this sect ion are 

being complied with.  

(b) Annual  c e r t l f i c a t l o n .  The Governor and the  Author i ty  shall  

annually ce r t i f y  t o  the Legislature t ha t  the  Lease is  in compliance- w i t h  

a l l  applicable federal  and te r r i to r ia l  laws, rules and regulat ions re lat ing 

t o  the use o f  the  Park. 

( c )  I n f r a s t r u c t u r e .  The Lessee mus t  construct  i n f ras t ruc tu re  

a t  the Park cost ing no less than a minimum o f  $28,000,000, including s i te 

preparation, filling, grading, a sewer  system, a s to rm drainage system, a 

w a t e r  d is t r ibut ion system, a power  d is t r ibut ion system, roads, curbs and 

gutters, s t reet  lighting, landscaping and associated facil it ies. The Lessee 

shall prepare and submit t o  the  Ruthor i ty  f o r  i t s  approval  a proposed 

mas te r  plan f o r  t he  development o f  t he  Park, including a construct ion 

and deuelopment schedule. 

( d l  Term o f  Lease. The t e r m  o f  t h e  Lease o r  any entension 

shall  be  for  no  more  than a t o t a l  per iod o f  f i f t y  (SO) years as mandated 

by P. L. 15-6. 

(e) Phases o f  proJect.  In accordance wi th  the  mas te r  plan t o  



be approued b y  the Authority, the construct ion o f  the Park w i l l  consist o f  

a minimum o f  t w o  (2) phases. The Lessee w i l l  commence construct ion o f  

the in f ras t ruc ture  w i t h i n  twe lue  (12) months fo l low ing  complet ion of 

quarry ing operat ions on the s i te by  Hawaiian Rock Products, necessary 

p ipel ine re loca t ion  by  the  Author i ty ,  and issuance o f  a l l  necessary 

gouernment approvals. The Lessee shall w i th in  twen ty - f ou r  (24) months 

commence const ruc t ion o f  the  f i r s t  f iue  hundred thousand (500,000) 

square fee t  of buildings t o  accommodate exis t ing Port  requirements and 

current  demand f o r  warehousing. Af ter  the foregoing f i r s t  phase, the 

succeeding phase(s) w i l l  be  sub jec t  t o  m a r k e t  demand, t o  s i t e  

availabil i ty, t o  the approual process and t o  the mas te r  plan as approued 

by  the  Authority, b u t  the ent i re  Park proJect shal l  be completed w i th in  

t en  (10)  years f r om the e f fec t iue date o f  the Lease. Failure t o  complete 

the succeeding phase(s) w i t h i n  the  t e n  ( 1  0) years shall  resu l t  i n  the 

terminat ion o f  the  Lease as t o  t he  undeueloped parcels, which parcels 

w i l l  r eve r t  t o  the  Port  Authori ty o f  Guam. 

( f )  Form o f  Lea@%. The Attorney General o f  Guam is  directed t o  

incorporate the  condit ions o f  th is  Act in a f ina l  uersion o f  the Lease in 

such a manner as t o  fac i l i ta te  i t s  enforcement. The Gouernor shall  hire e 

f inancial consultant t o  reu iew the prouisions o f  the  Lease t o  ensure t ha t  

i t s  f inancial  te rms  and condit ions are benef ic ia l  t o  bo th  the  Lessee and 

the Authority. The At torney General shall  haue th i r t y  (30) days f r om the  

e f fec t ive  da te  o f  t h i s  Act t o  comple te  a f i na l  uers ion o f  t he  Lease 

incorporat ing a l l  t h e  condi t ions o f  th i s  A c t  and t o  approve it as t o  

substance and form. Upon receipt  o f  the  Lease in the  f ina l  f o rm  f rom the 



Attorney General, the Gouernor shall  haue th i r t y  (30) days therea f te r  in 

which t-o execute it. The Lessee shall haue th i r t y  (30) days fo l lowing the 

Gouernor's eltecution o f  the f inal  uersion o f  the Lease t o  also e ~ e c u t e  it, 

and the Lessee's fai lure to  do so in such period shall  make the Lease uoid 

and o f  no fu r ther  force o r  ef fect .  

( g )  Othe r  p a r t l e t .  Should the  Lessee fa i l  t o  comply w i t h  the 

t ime of  execut ion requirements o f  th is  Act, the  Authori ty shall  haue the 

r i g h t  t o  nego t i a te  w i t h  and e n t e r  i n t o  a lease w i t h  o t h e r  p r iua te  

developers; p rou lded ,  (i) t ha t  the  negot iat ions leading up to, and the 

terms and condit ions of, such lease are consistent w i t h  government o f  

Guam procurement procedures, and (ii) t ha t  such lease is  sub jec t  to  the 

same terms and conditions as are prouided in this Act. 

Sec t ion  4. Seue rab i l i t y .  I f  any prouis ion o f  th is  f lct o r  the  

appl icat ion the reo f  t o  any person o r  clrcurnstance is  he ld  inualid, such 

inual idi ty shall  n o t  a f fec t  the o ther  prouisions o r  applications o f  this flct 

wh ich can be giuen e f f ec t  w i t h o u t  t h e  inual id  prouis ion o r  appl icat ion 

and to  th is  end the prouisions o f  th is  f lct are severable. 


